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CHAPTER 1
INTRODUCTION

The municipal licensing power is one of the
concomitants of governmental regulation over the economy.
Although its thrust is primarily regulatory, the power in
many cities to license produces significant revenue for
city treasuries.1 Yet from either the standpoint of regu-
lation or the production of revenue, municipal licensing
has received little attention from scholars.2 This study
purports to examine municipal licensing in the State of

Texas, and will do so by utilizing the Texas municipalities

of Amarillo and Lubbock as specific case studies,

General Definitions

An official license is the public authorizatior. of

permission to carry on a business or trade or to perform

1See A, M. Hillhouse and Muriel Magelssen, Where
Cities Get Their Money (Chicago: Municipal Finance
Officers Association, 1945), p. 19, and also U.S., Depart-
ment of Commerce, Bureau of the Census, City Government
Finances in 1966-67, Series GF 67, No. 2 (Washington, D.C.:
Government Printing Office, 1968).

2Two of the better studies, in an otherwise
limited area, are: Malcolm B, Parsons, The Use of the
Licensing Power by the City of Chicaso (Urbana, Illinois:
University of Illinois Press, 1952), and Stuart A,
MacCorkle, Municiggl Police Power to Resulate Business
(Austin, Texas: Institute of Public Affairs, University
of Texas, 1957).




certain acts which are forbidden by law except to those
who obtain such permission.3 A municipal license may be
issued only in accordance with statutorily defined powers,
and it must be issued if all requirements of the laws are
complied with by the license applica.nt.}'L Professor zrnst
Freund has defined licensing as the "administrative lifting
of a legislative prohibition,“5 a definition which at
first appears specious, for who but the legislative author-
ity can make an action legal which it has previously held
illegal? Freund has clarified his statement by elabo-
rating: |
The primary legislative thought in licensing is
not prohibition but regulation, to be made effective
by the formal general denial of a right which is then

made individgally available by an administrative act
of approval.

The "formal general denial of a right," and the
deternmination of circumstances under which it may be
selectively restored is a legislative function, while the
actual grant of selective permission, on the basis of the

legislatively designated guidelines, is an administrative

JEugene McQuillin, The Law of Hunicipal Corpora-
tions (3rd ed., revised; lMundelein, Illinois: Callaghan
and Company, 1964), section 26.01la.

uIbid.

5Ernst Freund, “Licensing," Encyclopaedia of the
Social Sciences, V, p. 447.

61pia.
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function. The same authority may perform both functions,
but in municipal government, there is usually a separation
of authority. HMalcolm Parson'!s statement in 1950 remains
applicable today:
« o o the separation of powers is more generally
adhered to, and in municipal government at least, the
city council usually decides the conditions of permis-
sion, while the gayor and other officers see that they
are carried out.

Licensing is a convenient means by which to sepa-
rate and identify activities regulated by society.
Licensing regulates the conditions for entry and may regu-
late the conditions for maintaining the licensed position.
The individual who wishes to pursue a licensed activity
must comply in either event, and he must assume the
responsibility for securing permission and for fulfilling
the conditions under which permission is granted. Failure
to secure a license for what is legally a licensed activity
exposes the violator to a penalty, while failure to observe
the standardized procedure for the maintenance of a license
once granted may produce an additional penalty and a
revocation of the license, The licensing process sets
apart those who lawfully engage in conditionally permissive

activities from those who do not, and prescribes remedial

action, The power to license or to refuse a license is

7Pa.rsons, The Use of the Licensing Power, p. 3.
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normally accompanied by the power to suspend or to revoke.8

Generally, licensing regulates private activities
in the public interest, which is protected by denying the
right to engage in certain businesses or occupations until
such time as permission is obtained from the public author-
ities.9 It may also be true that licensing occasionally
satisfies the interests of private groups who seek govern-
mental sanction for their vested position. Licensing can
be used as a formalized political means of securing
econonic privilege by limiting entry. Licensed groups,
who perhaps falsely confuse the public interest with their
own, often exert pressure on the governmental agencies
which apply licensing policy in an attempt to have their

own interests upheld. When carried to its possible

10

extreme, licensing may create and foster monopoly. The

use of the licensing power is continually plagued by the

possibility that it can become less an instrument of public

Ernst Freund, Administrative Powers Over Persons
and Propert (Chicago The University of Chicago Press,
1939), p. 118.

9Parsons, The Use of the Licensing Power, p. 2.

10For an excellent treatment of licensing

"extremes," and the privileged position of occupational
roups, see lMilton Friedman, Capitalism and Freedom
Chicago: The University of Chicago Press, 1935) espe-
cially chapter nine, "Occupational Llcensure," and see
Wwalter Gellhorn, Individual Freedom and Governmental
Restraints (Baton Rouge, Louisiana: Louisiana State
University Press, 195 )‘ especially chapter three, “The
Right to Make a Living.
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purpose than a method for sanctioning the favored position
of private groups.

Licensing has been called "the path of least resis-
tance."11 Licensing, in the words of Professor Freund:
e o o lends itself equally to wide discretion and
non-discretion, and private interests are usually able
to accommodate themselves to it without undue diffi-
culty. It is so convenient a method of checking the
observance of governmental regulations that its
permanence in the economy of legislation and adminis-
tration appears to be assured; but the elaboration of
administrative detail with a view to the most effective
reconciliation of public and private interest will 12
necessarily be a matter of prolonged experimentation.
Under a licensing arrangement, in which standards for
operation are applied equally to all within the licensed
category, private groups cen adjust to the increased
modern role of government with relative ease., At the same
time, the governmental role is facilitated by the use of a
convenient tool. The inherent problem is, as Freund
suggests, the "effective reconciliation of public and
private interest." A truly effective reconciliation may
depend upon the precautionary measures taken to keep the
licensing system from becoming dominated by those whom it
is designed to control.
Licensing may be used as a means by which to regu-

late activities in the public interest, or it may be used

11Freund, "Licensing," p. 451.
121114,



primarily to produce revenues, or in some instances, to
serve the combined interests of regulation and revenue.
The "police powers" of government equip the governmental
unit with authority to license as a form of regulation,
but when revenue production is the avowed goal, the
license authority is derived from the power to tax.13 It
is proper to call a license for regulation a "fee," while
a license for revenue is called a "tax":

Licenses are issued under both the police power
and the taxing power. Where a license is issued for
regulation only and the fee paid does not exceed the
cost of regulation, the term "license fee" is appro-
priate. Where the charge goes beyond that and has the
additional purpose of I&ising revenue, the term
"license tax" is used.

Traditionally, cities in various states have regu-
lated businesses and occupations with their police powers
while using their taxing powers over many activities to
raise additional revenues. A study of the licensing power
in Chicago in 1950 revealed that the Illinois city could
not exact a license cost solely to raise revenue as an
exercise of regulatory authority.15 Wwhen the city chose
to raise revenue, it had to use its power to tax, although

both purposes could be served simultaneously in some

13McQuillin, Municipal Corporations, section 26.15,
and see R, B, Lewis, "License and Occupation Taxes," Texas
Municipalities, November, 1937, pp. 300-301.

1l"H:I.lllrxouse, Where Cities Get Their Money, p. 23.

15Parsons, The Use of the Licensing Power, p. 6.
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16 Tpe study revealed, however, that regardless

instances.
of the legal authority, significant revenues were derived
from licensing.17

The administration of licensing policy is performed

by a myriad of agencies operating within the administrative
structure of the city. The burden for society and for
government, in terms of the complexities involved in the
application of policy is unavoidable, for:

We must assume that modern social or economic
phenomena that require legislative attention by reason
of possibly injurious tendencies have become too subtle
and too complex to be dealt with by simple prohibition.
« o o If Buch prohibition is impossible, and the
extreme alternative of leglislative non-intervention or
neutrality seems likewise politically inadmissible,
there remains as the readiest expedient the policy of
supervisory control, unless indeed a remedy is to be

found in communalization by municipality, state, or
natiofssubstituting administrative service for con-

trol.
The inherent difficulty of standardizing policy among the
many agencies so as to guarantee all affected individuals
their rights under due process of law is of monumental
propostion. Of primary importance is the amount of discre-
tion which any particular administrative agency can enjoy

in the application of policy. Generally, the greater the

discretion, the greater the potential for abuse, Yet

161p34,

17Ibid., see chapter eight, "Revenues From Licens-
ing," pp. 160-178.

18Freund, Administrative Powers, p. 580.







