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differences between the terms. The courts have ruled for a 

number of years that it is perfectly legal for a taxpayer 

to plan his tax affairs to his OT'in benefit. This idea has 

been challenged strongly in recent years. Taxpayers in 

general have recognized the need for competent tax advice. 

Few individuals are able to cope with complex Federal tax 

laws J and for this reason, tax consultants have been faced 

with ever-increasing problems. Complex situations in addi­

tion to the desire to minimize the tax burdens have caused 

much concern in recent years. Most of the larger companies 

have recognized the need for improving the quality of their 

tax departments, and the more qualified tax consultants 

sponsor tax conferences in order to become acquainted with 

'the current multitude of tax developments. The challenge is 

elevated by the often over-zealous Internal Revenue Service 

V7hich spares no methods and has fevr ethics in the never-

ending cycle of creating more revenue through taxation. The 

Service is not bound by a particular code of ethics other 

than the moral ethics of the individual Agents. 

Not time or money is spared in an effort to create new 

tax revenue. The history of court decisions suggests that 

the Service has lost cases in a particular field several 

times J but still, if the point of law can produce beneficial 

results, the Service may attempt a prosecution with the hope 

of winning a new, more favorable ruling. This line of 
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thinking often may be seen in the area of criminal tax law. 

The Service may decide that a point of law needs to be set­

tled y the search begins then to find a particular set of 

circumstances that hopefully will prove the point. Often it 

is hidden in the search for circumstances. The search, if 

productive, will often disclose a set of circumstances that 

will carry the burden of guilt and allow the desired point 

to follow. This, in its simplest form, relates to the Trea­

sury Department's desire to prosecute the "underworld char­

acters" who have a reputation that carries the burden of 

guilt. It is of interest to note that many controversial 

and important decisions result from the prosecution of in­

dividuals with reputations that provide the necessary in­

fluence during a trial. This may be exemplified by a decision 

mentioned earlier in this thesis which held that a prose­

cuting attorney may comment to the effect that a defendant 

refused to produce books and records or cooperate vjith the 

Special Agents. In the particular case of Beard v. United 

42 States, the defendant was a bookie. The precedence arising 

from this case opened the door for additional decisions which 

might tamper with one's use of the Fifth Amendment. 

The Internal Revenue Service is particularly concerned 

with the area of tax avoidance; and it is apparent that the 

42 
Beard v. United States. 
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search has beguji to find a particular set of circumstances 

that will carry the burden of guilt with the expectation of 

eroding the once-steady ground of tax avoidance in tax plan­

ning. The race in order to find the circumstances may prove 

to be most interesting for the tax planner. Unless the 

Service can find the seemingly perfect case, it is not un­

reasonable to expect the area of tax avoidance to be com­

pletely sheltered once again by the Supreme Court. Should 

the Service find the ideal case, the term tax avoidance may 

be short-lived. Extreme care should be exercised by tax 

attorneys to probe for the right case which will inevitably 

stop the erosion. This case should be developed even if 

necessary at the expense of an interested group. The idea 

of tax planning and tax avoidance is basic to the democratic 

process, for the laws are indirectly made by the people for 

the people. Consider the far-reaching implications if by 

chance the precedence is set which holds that a taxpayer 

cannot plan his affairs with the ultimate objective of re­

ducing an operating expense. This in effect would suggest 

that an individual should plan his affairs to produce the 

greatest tax liability, and this line of thinking does not 

conform to the basic concepts of democracy. 

The Internal Revenue Service appears primarily to be 

in conflict over terminology? it has strived to defir.e tax 

avoidance in the same manner as others define tax evasion. 
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It may be that the ultimate results will be in the favor of 

the definition desired by the Internal Revenue Service? but 

even if the tv7o terms, avoidance and evasion, were to carry 

the same connotation, the basic problem vjould still exist. 

As long as men write tax laws, the laws will be subject to 

the errors that result from the choice of the words that are 

used to express them. These errors will result in loopholes 

that enable tax avoidance to thrive. It would not be un­

reasonable to expect the future to hold a new term for "the 

use of tax loopholes," but the use of the loopholes will 

prevail. 

It is suggested that careful consideration be given to 

the terminology of "tax avoidance" and "tax evasion." The 

professional tax societies are urged to recognize the con­

flict of terminology that has prevailed over the years with 

little hope of relief in the imminent future. Perhaps a 

vrritten pronoimcement or statement is necessary to give uni­

formity to terminology. The sections of the Code which refer 

to tax avoidance and tax evasion as synonyms need to be ex­

pounded upon so as to explain their impact on tax planning. 

Now as never before, this confusion needs to be distinctly 

eliminated by definition. 

History has reiterated time and time again that the 

couî ts follow prior decisions as well as the current mood 

of the judicial process. The pronouncements of the 
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professional societies carry a great deal of weight, for 

it most often reflects the long-range thinking of most of 

its members, A pronouncement by the societies should 

standardize the thinking of its members and alleviate the 

overlapping of terminology. The pronouncements are normally 

read by the members of the judicial process, and often the 

members of the societies are part of the judicial process. 

It is apparent that now is the time for action; waiting will 

result in additional court decisions based on insecure pre­

cedence. To clear the air, a dynamic force must have the 

initiative and command the lead. 
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APPENDIX I 

The Initial Interview 

I. Introduction of Special Agents and purpose of 
Intervievr 
A. Explain constitutional rights 
B. Explain purpose of visit 

II. Proper identification of taxpayer 
A. Name 

1. Personal names used 
2. Business names used 

B. Place and date of birth 
C. Marriages 

1. W'ife's maiden name 
2. Ex-wife's name 
3. Determine non-community property 

D. Addresses (appropriate years) 
1. Business address 
2. Residence 

E. Occupation and business (principal and spouse) 
1. Years involved 
2. Partners and/or associates 
3. Percent of ownership 

F. Education 
1, Determine knowledge of tax laws 
2. Highest grade of education obtained 

G. Health 
H, Dependents 

1. Names and ages 
2. Relationship to interviewee 

III. Location of monies on deposit 
A. Banks (names and locations) 

1. Personal accounts 
2. Business accounts 
3. Savings accounts 
4. Loans (amounts, dates, purposes, balances) 
5. Determine other ba.nks used 
6. Safe deposit bozes 

a. Names and locations 
b. V7hen last opened 
c. Contents 

B. Savings and loan associations 
C. Stockbrokers 

1. Names used 
2. "Street" names used 

D. Determine other funds on deposit 
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IV. Books and records 
A. Business records maintained 

1. Where maintained 
2. Who keeps records 
3. What type of records 
^. Detennine availability of records 

B. Personal records maintained 
1. Type of records 
2. V7ho keeps records 
3. Where maintained 
k. Determine a v a i l a b i l i t y of records 

C. Accounting method used 
1. Cash 
2. Accrual 

D. Determine extent of control over records 
V. Assets: Taxpayer and spouse 

A. Loans receivable 
B. Stocks and bonds 
C. Real estate and residences 

1. When purchased 
2. Location 
3. Cost and later improvements 
4. Determine source of funds for payment 

D. Equipment and automobiles 
E. Other assets valued over established minimum 

VI. Liabilities 
A. Loans and notes payable 
B. Personal charge accounts 
C. Estimate of personal living expenses 

VII. Receipts: .Taxpayer and spouse 
A. Taxable 

1. Wages 
2. Dividends 
3. Interest 
4. Rents and royalties 
5. Sale of assets 
6. Farm income 
7. Other receipts 

B. Non-taxable 
1. Collections on notes 
2. Inheritances (vrhen and from whom) 
3. Gifts (vrhen and from vrhom) 
4. Insurance proceeds 

C. Funds belonging to taxpayer held by others 
D. Funds belonging to others held by taxpayer 
E. Determine cash on hand 
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VIII. Determine financial practices 
A. All funds deposited 
B. Separate business and non-business 
C. Cash on hand 
D. Expenses paid in cash 
E. Business expenses paid from personal funds 
P. Funds borrowed from business 
G. Use of casMers' checks 
H. Checks cashed for others 
I. Redeposits 
J. Extent of use of cash 

IX. Tax returns 
A. Identification 

1. Signature 
2. Where prepared, signed, and mailed 
3. By whom prepared 

E. Information used to prepare return 
1. Records used 
2. Work papers used 
3. Oral instructions 
4. Determine if completed return was discussed 

between taxpayer and accountant 
C. Discuss pertinent items on return 
D. Determine if all income was reported 

E. Determine if all expenses were deducted 

X. Inventory of safe deposit box 

XI. Obtain books and records and present receipt 

XII. Conclude inters;lew 
A. Discuss allegations 
B. Carefully record allegations 
C. Develop fabricated stories completely 

XIII, Arrange for another interview at a later date 




